Respondent denies the various  allegations made by  Complainant, denies
that  Complainant's discharge was   the  result of  a conspiracy,   and contends
that Complainant made no  safety complaint on November  30,   1979.     Respondent
charges that  Complainant did not refuse   to  walk down the  haulageway for
safety reasons,   but  that he based  his refusal  on his right under  the Union
contract to be given a ride  to his   work  place.     If this contention is valid,
then Mr.   Tenney1 s ranedy  would  appear  to be confined   to   the grievance and
arbitration procedures provided  in  the labor agreement.

Respondent also contended  that  Mr.   Tenney!s  evidence   should be limited
to allegations of discrimination within  the period  of  the statute of limita-
tions and  that the  Complainant   should  not be  permitted   to  attempt to prove
a course of  discriminatory conduct  going   back some 10  years.     The Respon-
dent's motion  in limine to so limit   Complainant's evidence was denied by me
by order dated May 20,   1981,  in which I held  that such evidence of prior
incidents might be relevant   to establish discriralnatory motivation.     This
ruling,   I must note  at  the  outset,   may be contrary to   the decision of  the
Mine   Safety and Health Review Commission in Local Union  1957 ,  UMWA v.
Southern Ohio Coal Company,   2 FMSHRG  3472   (December  9,   1980),  which held by
clear   implication,   although not   expressly  stated,   that  discriminatory motiva-
tion is not an essential element of  proof  for a complainant in a discrimina-
tion proceeding,  even under  the  1969 Act.

The primary and decisive issue   is whether  the Complainant on November 30,
1979,   at  the   time he refused   to  obey an order  from his   foreman,   Augustine
Nunez,  to  walk, a haulageway to  his  work place,  was engaged   in a protected
activity.     A subsidiary question is whether  Complainant raised the issue of
safety at this  time,  or more generally, whether any safety complaint or
description of unsafe  conditions  was raised  by  Complainant.     Other questions
which were litigated   in  this  proceeding were whether  or  not  the haulageway
in  question was  safe,   whether or  not Mr.   Tenney was a   satisfactory employee,
whether or not there was evidence of a  pattern of harrassraent on the part of
the Respondent directed against  Mr.   Tenney because  of his activities as a
safety committeeman or otherwise because of  his  safety practices,  and whether
or not Respondent  treated Mr.   Tenney differently from  other  employees
similarly situated  in connection with his discharge as  well as other inci-
dents which Mr.  Tenney has complained  of during  the  period  1974 through 1979.

To establish a  prima  facie case of discrimination  under   section 105(c)
of  the Act    a complainant must establish by a  preponderance of the evidence
(1)   that he engaged  in a protective  activity and   (2)   that  the adverse action
was motivated  in part by  the protected  activity*     Fasula v.   Consolidation
Goal Company,   2  FKSHBC  2786   (1980).     Complainant must establish these ele-
ments by a  preponderance of  the  evidence,   Secretary of Labor v..  Richardson,
3 FMSHRC 8  (January 19,   1981).

At  the outset of the hearing   the  parties  stipulated   that Complainant
worked at Respondent's  Federal Ho.   2 Mine until he was  discharged on
November 30,   1979*     The  parties  subsequently stipulated  that his employmentult in an injury or illness of a reasonably
